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Circuit Court of the United States. District of California. 
GORDON v. SOUTH FORK CANAL COMPANY. 

The rule that the title of a purchaser acquired under a judicial sale will be held 
good, though the judgment be afterwards reversed, applies to all purchasers, 
whether parties to the suit or not. 

By a decree of the Circuit Court, a claim was held to be a lien on an entire 
canal. From this decree an appeal was taken to the Supreme Court, pending 
which the canal was sold under the decree, and the plaintiff in the decree became 
the purchaser. The Supreme Court reversed the decree on the ground that the 
claim was a lien on a section of the canal only. Held, that plaintiff's title under 
the sale was not affected by the reversal. 

Complainant filed a bill in the Circuit Court to enforce a claim 
for work and materials used in the construction of certain sections 
of defendants' canal. The court at June Term 1865, entered a 
decree for complainant for $76,000, declaring it a lien on the 
entire canal, which was ordered to be sold by a master. The sale 
took place in November 1865 to the assignee of the decree, and 
was duly confirmed by the court and a conveyance made by the 
master. In October 1865, an appeal was taken to the Supreme 
Court, but no bond filed for supersedeas or stay of proceedings. 
In March 1868, the Supreme Court reversed the decree so far as 
it declared the claim a lien on the entire canal, adjudging the lien 
to cover only the sections upon which plaintiff's work was done, 
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and remanding the cause to the Circuit Court Avith directions to 
enter a decree in conformity with its opinion. 

The defendants filed the mandate and asked not only obedience 
to its commands but also that the sale made under the decree 
reversed be set aside, and the property sold be restored to them. 
The purchaser at the master's sale and his vendee appeared in 
opposition to the latter application. 

Opinion by 

Field, Circuit Judge. — Obedience to the mandate of the Su- 
preme Court will always be rendered by this court, as is its duty. 
It will be a prompt and implicit obedience ; but we trust it will 
be, as it is intended it should be, an intelligent, not a blind obedi- 
ence. The judgments of that tribunal are based upon the records 
before it, and these judgments will be unhesitatingly enforced, 
except as their enforcement may be modified or restrained by 
events occurring subsequent to the period covered by the records. 
That such events may modify, and often do modify, the mode and 
manner of enforcement is well known to all members of the pro- 
fession. The death of parties, partial satisfaction, changes of 
interest subsequent to judgment, and sales upon the judgment 
pending the appeal, are instances where this result is frequently 
produced. 

The decree which this court will enter under the mandate of 
the Supreme Court will, like the previous decree, adjudge, as the 
amount due, the sum reported by the master, with interest ; but 
it will declare that it is a lien only upon that portion of the canal 
which is embraced between sections 17 and 25 inclusive, which 
were constructed by the complainant. Whether it will go further, 
and order the enforcement of such lien by directing a sale of the 
particular sections, will depend upon the effect of the reversal of 
the decree upon the previous sale ; and this brings us to the second 
part of the defendants' motion. 

There is some contradiction in the adjudged cases as to the effect 
of the reversal of a judgment or decree upon rights acquired under 
it. This contradiction has arisen principally, if not entirely, from 
not distinguishing between the effect of the reversal upon the 
rights of the parties with respect to the subject-matter in contro- 
versy, and its effect upon rights acquired on proceedings taken 
for its enforcement ; and yet the difference in the operation of the 
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reversal in the two cases is obvious, and need only be stated to be 
recognised. 

For instance, it is adjudged that the defendant is indebted to 
the plaintiff in a certain sum of money, and that the plaintiff 
recover the same. Here the operation of the judgment is to deter- 
mine the fact of indebtedness, as well as to authorize the use of 
the means provided by law for its collection. The reversal of the 
judgment changes the entire relation of the parties ; it recalls the 
affirmation of indebtedness, and denies its existence. If such sup- 
posed indebtedness has been collected whilst the judgment re- 
mained in force, the reversal necessarily requires that restitution 
should be made. 

On the other hand, if whilst the judgment remains unreversed 
proceedings are taken for its enforcement, and property of the 
defendant is sold under them, the purchaser acquires a good title. 
The judgment being valid, and its enforcement not being stayed, 
all persons relying upon it are protected, for it is a general prin- 
ciple that a judgment rendered by a court having jurisdiction of 
the parties and subject-matter, however erroneous, is, until re- 
versed, as efficacious for all purposes as though approved by the 
highest tribunal of the land. To the errors which the court may 
have committed in its rendition, persons trusting to its protection 
need pay no attention. Were it not so, the judgment would be 
of no avail to the successful party until it has been approved by 
the highest appellate tribunal, or until the time to appeal has 
expired. The doctrine in this respect is well expressed in Gray 
v. Brignardello, 1 Wall. 627. In that case it appeared that cer- 
tain real property had been ordered sold by one of the District 
Courts of California in a suit brought to settle up an alleged co- 
partnership between certain parties, one of whom had died intes- 
tate. The court adjudged that a copartnership had existed 
between the parties named, and that the real property in question 
belonged to such copartnership, and directed its sale. The pro- 
perty was accordingly sold. Subsequently the Supreme Court 
of the state reversed the decree, holding that the alleged copart- 
nership was not established by the proofs. The heirs of the 
deceased party then brougnt ejectment in the Circuit Court of the 
United States for parcels of the property sold. In that court and 
in the Supreme Court, where the case was subsequently carried, 
it was contended by their counsel that the decree authorizing the 
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sale having been reversed, the sale fell with it, but the court in 
reply said : " It is a well-settled principle of law that the decree 
or judgment of a court which has jurisdiction of the person and 
subject-matter is binding until reversed, and cannot be collaterally 
attacked. The court may have mistaken the law or misjudged 
the facts, but its adjudication, when made, concludes all the world 
until set aside by the proper appellate tribunal. And, although 
the judgment or decree may be reversed, yet all rights acquired 
at a judicial sale while the decree or judgment was in full force, 
and which it authorized, will be protected. It is sufficient for the 
buyer to know that the court had jurisdiction, and exercised it, 
and that the order on the faith of which he purchased was made, 
and authorized the sale. With the errors of the court he has no 
concern." 

But whilst this doctrine is admitted to be in general correct, it 
was contended, on the argument that it applied only to strangers 
to the judgment or decree, and did not extend to parties or their 
privies. And expressions were cited from opinions of different 
judges, to the effect that by the reversal the defendant or unsuc- 
cessful party in the court below is to be restored to all things 
which he lost by the erroneous judgment or decree, and that pro- 
tection is afforded to strangers at judicial sales in order to encou- 
rage bidding. Expressions of this kind may be very just and 
appropriate in connection with the particular facts of the special 
cases in which they are used ; but they do not express a rule 
applicable in all cases, or furnish the true reason for the protec- 
tion extended to purchasers at judicial sales. The principle that 
the defendant or unsuccessful party in the court below is to be 
restored to all things which he lost by the erroneous judgment or 
decree can not apply to those things the title of which may be 
transferred by proceedings taken for the enforcement of the judg- 
ment or decree when its enforcement is not stayed pending the 
appeal. The restoration in specie in such cases being impossible 
without infraction of the principle by which judgments of courts 
are upheld and enforced, it follows that the right which the 
reversal gives must be that of action to recover an equivalent for 
the lost thing. And perhaps the rule may be stated thus : That 
the defendant or unsuccessful party in the court below is to be 
restored, by reversal, to all things which he lost by the erroneous 
judgment or decree, if the title to them has not passed by the 
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previous enforcement of the judgment or decree, and in such case 
he is to have a right of action for a money equivalent. And the 
rule as thus stated would leave the parties to take advantage of 
the proceedings for the enforcement equally with third persons. 
There is no reason why they should not have the same protection 
extended to them as to strangers. The judgment or decree is 
equally binding upon all, and should be equally efficacious for pro- 
tection. When the judgment or decree directs a sale of property 
of the defendant, it may be regarded as a power of attorney to 
the officer charged with its execution created by the law, and, like 
any other power, sufficient to give validity to the acts of the officer 
until the power is revoked by the reversal. There is no prohibi- 
tion in the law, or objection in the reason of the thing, against a 
party taking advantage of the proceedings had for the enforcement 
of the judgment which he has recovered. Strangers are protected, 
not because a contrary rule would discourage bidding, but because 
they have a right to rely upon the validity of the judgment and 
invoke its protection for all acts done under it whilst it is in force, 
and for the rights they have acquired thereby. That the rule 
also has the effect of encouraging bidders at the sale is evidence 
of its wisdom, but is not the reason of its establishment. In Par- 
Jeer's Heirs v. Anderson's Heirs, 5 T. B. Monroe 445, real pro- 
perty belonging to one Parker had been sold under a decree of a 
court of equity which was subsequently reversed. At the sale 
one Anderson became the purchaser, and after reversal, in a suit 
brought by the heirs of Parker against the heirs of Anderson, the 
court below refused to compel a surrender of the title of the pro- 
perty. The Court of Appeals of Kentucky, where the case was 
taken, held the ruling correct. 

" The decree," said that court, " under which both the legal 
and equitable title was derived, it is true has since been reversed 
by the decision of this court ; but neither from analogy to legal 
proceedings, nor the principles and usages of equity, can the 
reversal of the decree under which the lot was sold and the title 
conveyed authorize a court of chancery to decree a reconveyance 
of the title so obtained. The doctrine is well settled at law, that 
estate sold under a writ of fieri facias will be retained by the pur- 
chaser, though the judgment upon which the execution issued may 
be afterwards reversed ; and the rule is the same in equity, where 
land is sold under the decree of a court of equity and the decree 



284 GORDON v. CANAL CO. 

is afterwards reversed. After the reversal of a judgment at law, 
or the decree of a court of equity, the person prejudiced by the 
decree is entitled to the proceeds of the estate sold, either under 
execution upon the judgment, or in obedience to the judgment, or 
in obedience to the decree ; and it would, no doubt, be competent 
for a court of law or equity to compel restitution of the money for 
which the estate sold. But both law and equity guard, with great 
circumspection, the interest derived by purchasers under the pro- 
cesses of courts of law, or the decrees of courts of equity ; and 
unless there be unfairness in the transaction, the title which the 
purchaser acquires, either by the sale of an officer acting under a 
fieri facias at law, or the sale of a commissioner acting under the 
decree of a court of equity, will never, upon the reversal of a 
judgment or decree, be disturbed. 

" The rule was, in argument, admitted to be, in the general, 
correct ; but it was attempted to limit its application to purchasers 
who are neither parties nor privies to the judgment or decree 
under which the sale is made. The reason for such a limitation 
of the principle is not, however, perceived by us, and we have met 
with no adjudged case, either at law or equity, wherein any such 
exception to the rule has been made. The parties to a judgment 
or decree are, equally with all others, at liberty to bid and pur- 
chase property exposed for sale under the authority of a judgment 
or decree, and there is the same reason for protecting the interest 
acquired by a party under a purchase as that of a stranger." 

With the views thus forcibly expressed we fully concur. 

The only case which at all conflicts with it to which we have been 
referred, is that of Reynolds v. Harris, decided by the Supreme 
Court of this state : 14 Cal. 667. The circumstances of that case 
are peculiar. Separate parcels of real property, consisting of 
mining canals and ditches, had been mortgaged by different par- 
ties to secure the same indebtedness. The decree of foreclosure 
directed the sale of the property upon terms variant from those 
prescribed by the statute, and in such a manner as to defeat the 
right allowed by the law of the state of some of the mortgagees to 
redeem the separate parcels mortgaged by them. 

At the sale the mortgagee and complainant in the foreclosure 
purchased the entire property — two of the parcels mortgaged 
being struck off together upon one bid — and received the officer's 
certificate of the sale — a certificate which would entitle him to a 
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deed at the end of six months, if no redemption were made in the 
meantime; but which redemption from the manner of sale was 
impossible with reference to one of the parcels. The amount to 
be paid to redeem the separate parcels could not be ascertained, 
as they were sold together. The certificate of sale and the decree 
were subsequently assigned to Harris. Afterwards the decree 
was reversed so far as it directed the sale, and on petition of 
defendants the sale was set aside, and the credit allowed for the 
amount bid vacated. 

It will be thus seen that the sale was not perfected when the 
proceedings were set aside, and upon this fact, together with the 
departure in the sale from the directions of the statute, the action 
of the court may be sustained. But there is much in the opinion 
which we think requires qualification, but which, without qualifi- 
cation, we are satisfied, from the extended examination we have 
given to the authorities, is unsupported by any well-considered 
adjudication. We find no case which draws the distinction there 
taken between parties and strangers, and makes the upholding of 
a judicial sale, after reversal of the judgment or decree under 
which it was made, depend upon the character of the purchaser. 

If now we test the question presented by the application before 
us, we shall find it one of easy solution. This court, in rendering 
its decree of September 1865, had jurisdiction of the parties and 
of the subject-matter. It passed upon the amount of indebtedness 
of the South Fork Canal Company to the complainant, upon the 
existence of the lien asserted, and its extent. It adjudged that 
the lien extended to the entire flume and canal, and it decreed the 
sale of the property in case payment of the complainant's demand 
was not made by a day designated. The payment was not made 
and the sale took place, the master following in all particulars the 
direction of the decree. His report of his proceedings was not 
excepted to and was confirmed. The complainant was mentioned 
in the decree as a possible bidder, and provision made for credit- 
ing his bid on the amount adjudged due to him. The master 
reported that the assignee of the complainant, Hosmer, became 
the purchaser, and when the report was confirmed the master was 
directed to execute to him a deed of the property. If Hosmer 
and his grantee cannot under these circumstances trust to the title 
thus acquired, it is difficult to imagine any case of judicial sale 
which may not be vacated upon a subsequent reversal of the judg- 
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ment or decree under which it is had. We are clear that the pur- 
chaser took a title to the premises which cannot be disturbed. 
That part of the motion, therefore, which asked that the sale be set 
aside, and the property sold restored to the defendants, is denied ; 
and the decree to be entered on the mandate of the Supreme 
Court will contain the provisions already mentioned, without 
directing the enforcement of the lien upon the sections named. 

The defendants are entitled to have the costs incurred by them 
in the Supreme Court credited to the amount found by the master 
as due the complainant. 



Circuit Court of the United States for the Southern District of 
New York. 

AUGUSTIN DALY v. HENRY D. PALMER and HENRY 0. 
JARRETT. 1 

The term "dramatic composition" in the copyright acts includes all manner of 
compositions in which the story is represented by dialogue or action instead of 
narrative, and a scene o,r composition in which the author's ideas are conveyed by 
action alone, is within the term. 

A dramatic scene or incident in which the ideas are expressed by action alone, 
or by action and dialogue combined, is within the acts, and the copyright is 
infringed by another scene in which the same dramatic effect is produced by the 
same ideas in substantially the same order and arrangement, though the characters 
may be changed and the portions represented by action in one may be represented 
by spoken words in the other. 

Stage directions, and the order of representation of events in accordance there- 
with, are the subject of copyright. 

A piracy is committed if the meritorious part of the composition is incorporated 
in another work without material alteration in the constituent parts or in the 
sequence of events in the series. And the change of characters in a dramatic scene 
from male to female, the transfer of the scene to an underground place of confine- 
ment, the use of different instruments of release, &c, the chief ideas and their 
sequence remaining the same, are not material alterations. 

Where two dramatic scenes are substantially alike, and the charge of plagiarism 
is made in a bill by the author of one to restrain infringement of copyright, and 
not denied by defendant's answer, the validity of the copyright is not impaired by 
showing that the incidents of which the scene was composed were all known and 

1 We are indebted for this novel and interesting case to the courtesy of Judge 
Blatchford. — Eds. Am. Law Reg. 



